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DIGEST;

Allegation that dollar anount of work orders under prior

contract-~as Iindicated in cost data shown to protester by

agency at bid protest ccnfereice-—-demonstrates that solicita-

tion's quantity estimates were inaccurate is not timely

objectitm when first presented in request for reconsideration

of decision denying protest, Data referred to was never made

part of written protest record before GAO, as protester's r
written comments submitted after conference neither mentioned

dollar figure nor indicated that GAO should obrain referenced

data from agency for inclusion in written irecord.

Under Federal Procurement Regulations, signing of contract

may be deemed to be affirmative determination that prospective
contractor is responsible wlth respect to contract involved.
Also, GAO no longer reviews affirmative determinations of
responsibility except for clrcumstances not prevalling in
present case,

Decisions reliied on by protester did not demonstrate how
present case would not come within general rule applied

in unbzlanced bidding cases--j.e., that mathematically
unbalanced bid may be accepted if agency, upon examina-

tion, believes solicitation's estimated quantitles are reason-—
ably accurate representation of actual anticipated needs. On
reconsideration, decision which denied protest against accep-
tance of mathematically unbalanced bid is affirmed.

Hendricks Printing Company (lendricks) has requested reconsid-

eration of our decision which denied its protest against the Govern-
ment Printing Office's (GPO) acceptance of an unbalanced bid
(Hendricks Printing Company, P-186590, September 7, 1976, 76-2

y CPD 224).
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flendricks has presented the same legal arguments which were
conslderad in reaching our earlier decision, but raises several
nex factual allegations., The requastzv conltends that at the bid
protest confecence on this case on Augustr 5, 1576, a GPO repre~
sentziive displayed handyritten cost figures showing that the
actual orders under the prior year's contract totaled about
$45,000, This, Hendricks alleges, shows that the quantity esti-
mates iz GPO'e invitation for bilds (IFB)~--which were reportedly
based upon the prior vea:'s requirecments--ware actually about
100 percert off., The award of the curyxent contract was made at
a net bid price of $79,033.61,

Decisions of our Office are based on the written revord,
aud a bid protest conference is not a formal hearing at which
testimony is taken from witpesses, See Julie Research Laboratories,
Ine,, 55 Comp. Gen, 374, 388 (1975), 75-2 CPD 232, and decisions
cited therein, The cost data which Hendrlcks states was displayed
by GPO during the conference was never submitted to GAD and thus
never became a part of the written rezord in this case. Hendricks'
written commentg submitted after the conference, by letter Jated
August 9, 1976, made reference to a GPO pricing list cf_pufahase
orders, However, the letter did not cite a $45,000 figuré, nor
did it submit a copy of the iist, or indicate that our Office
should obtain the list from GPO for consideration as part of the
record in reaching a decision on the protest. Under the eircum-
stances, we do not believe the allegation concerning the $45,000
figure has been raised in a cimely manner., A related polnt is
Hendricks' beliel that it is unfailr to expect a protester to
obtain and furnish information showing that the Government's
quantity cstimates are inaccurate, However, wc have indicated that,
in general, the burden ie on the protester to obtain the information
nocessary to make cut its case, and have noted in this regard that
the proteslter has a disclosure remudy avallable to i1t under the
Freedom of Information Act, 5 U.S.C. § 552 (1970). See Allen and
Vickers, Inz., 54 Comp, Gan. 1100 (197%8), 75-1 CPD 399. Cf,
Michael ¢'Connor, Inc.,, et al,, B-18338), July 6, 1976, 7~-2
CPD 8, a case where the protester obtain.? and presented infor-
mation which was sufficient to make out a case against the reported
accuracy of a solicitation's quantity (stimates,

Hendricks also contends there is no evidence that GFO made
an affirmative determination that the sueccessful bidder is a
responsible prospective contractor, In this regard, we note that
pursuant to Federal Procurement Regulatiorns § 1-1,1204-1(a) (1964 ed.
amend. 95}, the signing of a contract may be deemed to be an
affirmative determination by the contracting offilcer that the
prospective contractor is responsible with respect to the contract.
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Also, for reasons explained in our earlier dweision, our Office
no longer reviews affirmative determinations of regpensiblility
except in circvmstances not present in this caee.

. Hendricks also complalneg that our decision did not suf-
ficiently explain our reasoning ‘n rejecting the legal arguments
which it advanced., Hendricks in lts protest cited several cases,
including 51 Comp. Gen, 498 (1972) (for t%e propositicn that an
obviously erroneous bid cannot be ancepted), and Pace (fo., Division
of AMBAC Industries, Incorporated v, Department of the Army,

344 F. Supp. 787 (W.D. Tenn,, 1972) (there must be a y;ational
basis for an award where & portion of a bid was deliberrately
understated), Also, Hendricks has cited languape from

Franl Stamato & Co. v, Citv of New Brumswick, 90 A, 2d 34, 36
(1952), quoted in 49 Comp, Gern, 335, 343 (1969) to the effect
that proof of other irregularity of such substantial naturec as
would operate to affect fair and competitive bidding cauld render
an unbalanced bid noaresponsive.

As a matter of information, we believe that Hendricks did
nat show in its protest how these general principles are applicable
to the present case and requlre rejection of iie low-priced,
mathematically unbalanced bid, 51 Comp., Gen, 498 involved &
situation where the unit prices for several items appeared to
ba ridiculously low, where it was probable that those prices
were submitted as additives to other item prices, and where the
bidder's price verification was not therefore convincing evidence
that the bld as submitted was as originally intended. The Pace
decislion involved a situation vhere the court found that the
apparently successful Lidder had deliberately understated the
slze and weight of certain wooden pallets which, in turn, affected
the calculation of transportation costs and resulted in a more
favorable bid price, Ve have difficulty seeing how either of
these cases involves an unbalanced bidding situation--which normally
occurs where a solicitation contains estimated quantities of
various items and a bidder offers nominal prices for some work
and/or eahanced prices for other work--or how they are otherwire
factually similar to the present case, Hendricks ftself states
that all other issues in its case are ancillary to that of
unbrlanced bidding.

As for the Stamato case, we believe it 1s conmsistent with
the general approach taken in our unbalanced bidding decisions.
Stamato was clted in Mobilease Corp., 54 Comp. Gen. 242 (1974),
74-2 CPD 185, which in turn was followed and applied in the more
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recent decision In the matter of Edward B, Friel, Inc., 535 Comp.
Gen.. 231 (1975), 75-2 CPD 164, As stated in Friel, the general
rule 1s that a mathewatically unbalanced bid may be accepted if
the agency, upon examiration, believes that the solicitation's
quantity estimates ate a reasonably accurate representation of
actual antielpated needs, If, on the other hand, lt is found
that the estimates are not 1easonably accurate, the proper

course of actlon is to cancel the solicitation, and resolicit
using revised estimates, We do not think that Hendricks' protest
demonstrated what other "irregularity" existed in this case which
would properly maundate an gxception to be made to the general rule
on unbalanced bidding.

Hendricks also cited 49 Comp. Gen. 330, 335 (11'69),where we
stated that it is in the beat intcrests of the Government to
discourage, through appropriate invitation safeguarda, the suh-
mission of uubalanced bids, However, Hendricks did nor indicate
what safeguards it believes were lacking Jn the present JFB. Ve
nnte that the IFB at page 25 reserved tha Governmeni's right to
reject hids containing inconsistent or unrealistin pricing. Also,
providing an accurate estimate of requirements in the IFB cun be
regarded as the princinal safepuard against material unbalancing,
which is the existence of reasonable doubt that aeceptance of a
mathematically unbalanced bid will result in the lowest ultimate
cost to the Goverament,

In view of the foregoing, we do not believe that Hendricks
has demonstrated errors of fact or law in our earlier decision,
and that decision is accordingly affirmed,

g’? ke 71

Deputv'Comptroller General’
of the United States

'

N — N <

——

-





